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Dear 5irit Upinion &o. 0=5557

K&t Imposition of inheritence
tax upon & rewsainder in-
terest which sucgseded an
estate measursad by the life
of the donor, in which life
sstete the douor did net re-
tain an entire intereab.

N se sumsarise bslow the facts contained in your
G | opinion request of iugust 23, 1943, and ite acconpanying
docunente. ' : S RN St JTRNE

The will of Albert Haandly ereated & testamentery
trust, the provisions of wiich sre hersinafter staoteds -In
apsa.kiag of the property cevered Ly the trust, the testasor

repeatedly exployed the words "my"™ aod *"amias®™, but in a pre-
liminary paragrapi of the will he stated:

“ALY property real and persopal ownad by
ne and ay wife or eithor of us regardleéis of or
in whiote nase it is wow voestad, 4t comsmaity prep-
«rty ¢of myoell sod sy wifes 1 carasetly hope thot
ay wife will rencunce sud relinquish her gomunlity
interest in cur estste and eledt Lo sccept under
the provisicons ol tuls will in order tuat tiue 48~
tate can be wore esasily and Judicieusly handled.”
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Aowhere ian the will wss there any provision stating that

tue failure of tne wife to relinguisn her share of tne Come
sunity would result in = forfeigure of the bequests made to
Ler by su¢n jnstrusent, However, asspite this express omise
sion of toe usual forfeiture clause, the wife relinguished
bher shere of the community and sllowsd it to pass according
to her husbacd's wille 7The wife bhes now died and, with
respect to the imposition of an inhcritance tax, we are here
considering the effegt of her relinquistmant.

The dispositive provisiovns of the testamentary
trust created ty the will of Albert Handly were &s followas

{a) 3/6 to Mrs. Handly for a period measured
by ber life.
(v) 1/6 to a son and 2/6 to a ter for a

psriod likewise messured by ths e of Mrs.
Handiy, provided, howsver, that:

(1)1If either the son or the daughter
predeceased Mrs, Handly, the share of
such deeeaned child shnuld g0 to his

or her children, if any, to be used for
their support snd cducatian.

"1f in the contingency set forth in

above there were no children of the
dleonsed #on or dsughter, the share of
the decedsent shoulé rwma{n in the estate.

{¢) 1f KErs. ligndly predeceased the son and
danghtc 1/3 of the incoms was to go t0 the

5 /3 to the daughter for a period of
ten yeara after Mrs, Handly's death, providaed,
however, thatt

(1) If either the son or the daughtar

died during the ten yearugaried,
share of such person should go to his
or her children, if any.
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22) 1f in wie contingency set forth in
1) above the deceased parson left no
ciaild or children, such person's ahare
was to remmin in the catate.

11. Zousk Corpug!

(a) 2/3 to the daughter &nd 1/3 to the mou
to be paid ten years after Mrs, Handly's
death provided the reciplent thereof was
then alive, '

(b} If oither the son or daughter failed to
live until ten years afver Mrs. Handly's
death, the slare of such purson was to be:

(1) Paid vo surviving chilaren, if any,
upton their attaining their majority.

{2) Retained in the estate if there were
no surviving children,

(g} 1f lirs, tiandly survived both the son and-

the daughter and if neither left surviving .

children, the corpus was to go to four named

grgani:ntiona immediately upon lrs. Handly's
eath.

{d) No express provision was made with res
&pect to possible amounts retalinsd in the

ostate under the contingency set forth in

11(b) (2) above. .

In Texas, as in- virtuilly every other State, an
inheritance tax is osed upon any inter vivos "deed, grant,
sale or gift made or intended to take effect in peassession or
enjoyment after the desth of the grantor or donor." Article
7117 Ve Ao ©, o6 lnuless irs. Handly's relinquishment of her
share of the coumunity was such & transfer, the interusts re-
ceived as & result of such relinquishment are subject to na
inheritance tax,
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ke nweod not Lere decide wuether tiae will of
Albert Handly required kra. Handly to wske an slection, in
tae technicul sense of thw term, or whetoer, in view of tie
absence of :n express forfeiture clause, the language with
reapect to the relinquishment of her suare of the comsmunity

whit morely nrecantmrer. Roucordleans aof wharthar the ralinouvdick
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ment, was made because the will sctuslly recuired an election,
whether it wes made because Fra. Hundly cistekenly thought

tuat such sn electisn was required, or whetisr it wes made
voluntarily {a compliance witt the teststorts expresxzed desire,
certain it 1& tuat by such relinquishwont #rs. handly divested
hergsll of her share in the community z£nd placed such share un-
der the testsmentsry trust croated by her husband's will to be
distributed in accordance with ths terms thereof, ~Certain alse
is the fagt that cthe relinquishment opsrated to bestow upon the
ultimats bensiiciaries of the trust one uLalf of whatever they
acguire undesr sueh truit. PFPracticelly and legﬁllg;thn'reault

is the same as if Hre. 1y had at the time of her relinquisie-
aent cre&ved & separate asnd lndependent trust with her share of
the communivy, smploying the ssme provisions that were contained
in be trust established by her husband and designating the same
beneficiaries. It remains to be seen whether the creation of
 Suth & traste-~in the instant aituation & crsation acoomplished
by iotegration with another truste-{2lls within the definitions
baretofore formulated of tranafors "made or intended to take e«f-
feet in possesaion or enjoyment sfter the death of the grantor

ar donor."

The the oase of Bethea ve. Sheppard, 143 8. . (2d]
997 (error refused), the Austin Gourt of Uivil Appeals consid-
ered the taxability of & stri ly similar trust agresment. In
that cape the settlors, Mr. and Mrs, henke had execussd a joint
trust instrumeat providing for certain btequesats and annuities to
become payable & Nr. Heake's deaths Upon auch event the trus-
teos were to pay Mrs. Henke an snauity of 240,000 per year (with
provision for sn iucresse to {50,000 under certain circumstances)
for the remainder of her life., Heanwhile, during Mrs. fienke's
1ife an annuity of $25,000 (with s possible increase to §35,000)
wis to be gaid to a daughter of tine settlors, Frs. Bethea. Upon
Frs. Henkel's death the annuity to Mrs, Fethea was to be incresasd
to 05,000 (agein with & pousible increase}, such anuuity 1o be
paid for eight years. At tis expirstion of eight years frow the
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date of Mre, Henke's death, the eorpus was to be distributed
Lo Hras. Bethes If she wag than livingy in the cvent of Hrs,
Bethea's prior deatu, thwere were alternstive pifts over to
Krs. Bethea's culldren. #ir, heake dled, a tex was paid on
nis share of thue community &nd tho annuity paysents Qommenced,
Years latsr Ers., benke disd and the question before the Court
wad whether or not aa inheritance tax gould be levied on her
half of the community. In upholding the levy of such a tax
the Court, per Justice ilair, eaid:

| “(3,4) The decisions of other ststes siuow
that ¢ourts have generally held transfers in trust
whereln the grauter or settlor has reserved an in-
coms to be taxeble undsr & statute taxing transfers
aade or intended t¢ tske efiest in possession or
senjoyment at or after the deuth of the grantor or
settlor., 61 ¢, 4. 1663, 8 2,84(d), and crsss there
G’-“d‘. 12]1 Ae Lo H, 365 IHbe oo alse k? Ael4R,
&Th} _6'; A, L. i, uso;‘iao he L, e 1245§ ond |
Cooper's Eatute, 320 Pa. 4168, 183 A, 45} I re
. Murphy's Estate, 182 Cal. 740, 190 P, kb; In re
In the {natent cose an income or anmulty ' eér
$40,000 or an ingreased income or ammity of
$50,000, ,ayxble primarily out of the income or
revemues, but with resort to the pringipal or
corpus of the trust sstate i{ NeQEesBEry, WAS It~
served in grantor until ber death, one-half of
such fincome or annuity t¢ be pald out of bher com-
punity bhalf of the trust estate. Several other
annuitics wore likowise payable one-half out of
each trust estste until the death of tuose to
whomt the samt were payable, &nd oné such annuity
payee survived grantor. These provisions snd
frcts bring the instant gsse within the rule
statod.

*{5,6) 1t is also guite generslly held
that i tae income of the trust property 1la paye
able to tha beneficiary until the dsath of the
granter or gettler, at wiich time the remainder
or ¢orpus is %o pass to the beneficiary, the right
to receive sama or tie rignt of succassion tioreto
is, &8 to the remainder, taxabls as belng made or
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intended vo take efiect in possessiosn or enjoy-
ment after the death of the pranter or settlor.
State Street Truat Lo. ve Stevens, Treasurer &
deceiver Genvral, 209 Mass. 373, 95 K. &, £51;
In re Fatterson's istete, 146 App. vive 286,
130 K. Y. S. 970, affirming cur., 127 h. Y. oo
2$&§ katter of Cruger, 54 Apr. Div, 405, 60
M. Y. &, 636, affirmed 166 K. Y. 602, 59 K. S.
1121, In the instent ¢asu tie trust instrumest
provided for an snaulty of §12,50C, payabls to
appellant, wiicsh mipht be wnc nas Leen ineressed
to. %65.@6 during the eigut~ysar period after the
death of grantor or sertlor, at wilch time the re~
eainder of the trust estate is to be deliverec to
appellant. These fzcts &nd provisions bring the
ingtant cas¢ within the rule svated.

~ %(7,8) The decisicus eleo hold that if the

rights of the bepeficiaries are contingent upon
thelr surviving the granter or settlor of the trust
sstate, it 1s the death of the grantor or settlor
which flxnl the rights to take or succeed to the

. trust. satutey and the passing or tracsfer is taxe
able as one made or intendsd to take effect 4n
possession or sujoynent after the death of grantor
or settlor. Psople v. Meloraick, 327 I1l. 547, 158
He E, 861+ The trust instrument here involved pro-
vided that if appellant, the beneficiary, did pot -
sufvive grantor, or for 2 period of eight years
after graator's death, the trust property should
pass to the children of the bensficiary. These
provisions maks the rigats of the beneficliary coli~
tingeat upon the beneficiary surviving grantor, and
bring the instant ¢sse within the rule stated,

*ind in e Bollander's Eatete, 123 N, J. Eqs
52, 195 A. 805, 808, the court atates generally:
'Tne test of t;zabiiity i not the time of the com~
plete divesting of the transferor's interest or
ownarship; it is the time of the coiplete Bucces-
sion by the transferee¢, %here there iz a transfer
of & specific interest in property and the succes-
slcn of the transferee doss not begoms, snd under
the terms of the transfer is not to become, ¢ omplete
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until & time at or after the deats of the trans-
feror, that transfer is taxable. "The disting-
vion  # ¥ pests on ¢+ + * wheather the donee 418
deprived of an intorest of sowe kind < ¢ % until
the donor's death,™'"

As in the Bethea guse, Mra, ilandly reserved an
income frow the trust until her death; as in the Dethes cass,
thae rights of the incoms beneficlariesa in the instant trust
were lizited to tuhe life of the settlor and a stated period
thereafter; aa in the Bethed case, the rights of the remain-
dermen were expressly masde contipgent upon their bsing alive
at & stated period after the death of ths settior. Under the
decisions from other states, wany of which are cited in thse
above quotation, the presence of any oue of theae factors
will make for the taxsbllity of a trust; thelr concurrence
in the instant case provides a triple bar to gontentiona that
the trust 1s tax exempt. - -

In an able and nclpful brief the attornsys for the
Handly estate have maintained that if any portion ¢f the trust
is taxable, such portion is but oas hall of Mrs, Handly's share
in the community singe Mra. handly reserved but one half of the
income from her share., In tue Bethea case (see p, 1001) attorneys
for thw estatu made & like gontention, argulag that the tax would
attach only to ths amount of prinaipai required to furnish Mra.
dsnke with her §40,000 anmnuity, The rejedtion of this argument
in ghc Bethea case precludes its accesptance 4in the instant sit-
uation, - 4 '

sonsequently, you are respectfully advised that the
renainder interests paa&[ng under the Handly trust are subject
to payment of the inheritance tax snd that such tax i3 to be
bssed upon the Mull azount of such interests arising from: Mrs,.
Handly's one half interest in the gommunity property which forms
the sorpus of the trust, z

Trusting shat the foregoing £ﬁ11y uasuu}a your
ingquiries, we are i

AFPROVED AUG 31, 1943 Yours wry truly

/s/ Gerald C. Mann | ATTORNEY GENERAL OF TEIAS

ATTORNEY GEMERAL OF TELAS /#/ R+ DesuMoorhesd
 KDKifosere ' By

K¢ Dean Moorhead
Agciatlnm

AFPPRUVED OPINIUN COMMITTEE BY B.B.B., CHALUMAN



